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Internal Revenue Service (IRS) Issues  
Guidance on Tax Treatment of Cell Phones  

 

 
 

 

The IRS issued guidance on September 14, 2011 designed to clarify the 

tax treatment of employer-provided cell phones and provides small 

business recordkeeping relief. 

 

The guidance relates to a provision in the Small Business Jobs Act       

of 2010, enacted last fall, that removed cell phones from the definition 

of listed property, a category under tax law that normally requires        

additional recordkeeping by taxpayers. 

 

The Notice issued provides guidance on the treatment of employer-

provided cell phones as an excludible fringe benefit.  The Notice       

provides that when an employer provides an employee with a cell 

phone primarily for noncompensatory business reasons, the business 

and personal use of the cell phone is generally nontaxable to the       

employee.  The IRS will not require recordkeeping of business use in order to receive this tax-free 

treatment. 

 

Simultaneously with the Notice, the IRS announced in a memorandum to its examiners a similar    

administrative approach that applies with respect to arrangements common to small businesses that 

provide cash allowances and reimbursements for work-related use of personally owned cell phones.  

Under this approach, employers that require employees, primarily for noncompensatory business 

reasons, to use their personal cell phones for business purposes may treat reimbursements of the 

employees' expenses for reasonable cell phone coverage as nontaxable.  This treatment does        

not apply to reimbursements of unusual or excessive expenses or to reimbursements made as a         

substitute for a portion of the employee's regular wages. 

 

Under the guidance issued, where employers provide cell phones to their employees or where     

employers reimburse employees for business use of their personal cell phones, tax-free treatment is 

available without burdensome recordkeeping requirements.  The guidance does not apply to the     

provision of cell phones or reimbursement for cell phone use that is not primarily business-related, 

as such arrangements are generally taxable. 

 

Details are in the memo and in the Notice 2011-72 which is posted on the IRS website, www.irs.gov/

pub/irs-drop/n-11-72.pdf. 

 

For more information about this article, please contact us at taxalerts@windes.com or any of our 

tax professionals at (562) 435-1191, (949) 271-2600, (310) 316-8130, or (213) 239-9745. 
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Year-End Planning:  Last Chance to Deduct 
General Sales and Use Tax?  

 

 
The next few months may provide a last chance opportunity for taxpayers who itemize deductions to 

deduct state and local sales taxes in lieu of state and local income taxes.  That is because the option to 

deduct sales taxes is set to expire at the end of 2011.  While it may be extended, there is no way of 

knowing what Congress may do.  Accordingly, individuals who are considering the purchase of a big-

ticket item may want to accelerate the purchase into this year to achieve a higher itemized deduction 

for sales taxes, as explained below. 

  

Deduction background 

 

For tax years beginning before 2012, taxpayers may elect to take state and local general sales and use 

taxes as an itemized deduction, instead of deducting state and local income taxes.  Taxpayers who 

make this election may either (a) deduct their actual sales and use taxes or (b) use IRS-published    

tables and then add to the amount from those tables the actual amount of their sales tax for certain 

òbig-ticketó itemsñmotor vehicles, boats, aircraft, homes (including mobile and prefabricated homes), 

and home building materials.  The Internal Revenue Service (IRS) has published tables based on the 

average consumption by taxpayers, on a state-by-state basis, of items other than motor vehicles, 

boats, etc., taking into account total available income, number of exemptions claimed, and the rate of 

state general sales taxation.   This provision primarily benefits taxpayers who live in states without an 

income tax, but some taxpayers in other states may benefit under certain circumstances, as explained 

below.  

 

Planning considerations  

 

Regardless of where a taxpayer resides, unless Congress approves an extension, the sales tax        

deduction will not be available for tax years beginning after 2011.  Therefore, taxpayers in a position 

to benefit from the deduction should consider accelerating big-ticket purchases.  For example, if a   

taxpayer is planning to buy a new automobile in the near future, buying the automobile by December 

31, 2011 will lock in a sales tax deduction.  

 

Most itemizing taxpayers who live in states that have both income and sales taxes will deduct income 

taxes.  But that is not always the case.  For example, a retiree may owe no state income tax because 

his pension and social security benefits are exempt from state tax and he has little other income.  At 

the same time, he may itemize federal deductions because he pays real estate taxes, has deductible 

medical expenses, pays mortgage interest, and makes charitable contributions.  Such a taxpayer will 

choose to deduct sales tax and could benefit from accelerating a big-ticket purchase into 2011.  

 

Other taxpayers in states with an income tax could also benefit by this strategy.  For example,       

taxpayers who made major purchases during the year and whose state income tax is relatively low 

because of credits or for other reasons could benefit.  These taxpayers should project their sales tax 

to date and their likely income taxes for the year.  If their sales tax already exceeds their income      

tax or is only slightly less than their income tax, accelerating big-ticket purchases into 2011 may be       

appropriate.  

 

For more information about this article, please contact us at taxalerts@windes.com or any of our tax 

professionals at (562) 435-1191, (949) 271-2600, (310) 316-8130, or (213) 239-9745. C
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New Extension for 2010 Estate Filing  
 

This article is reproduced with permission from Spidell Publishing, Inc. 

 

 
 

The Internal Revenue Service (IRS) has finally released some        

additional guidance for 2010 estates. 

 

¶ They have extended the due date for Form 8939,    

Allocation of Increase in Basis for Property Acquired From 

a Decedent, to January 17, 2012 (previously November 15, 

2011). 

 

¶ 2010 estates that request an extension on Form 4768, 

Application For Extension of Time To File a Return and/or 

Pay U.S. Estate (and Generation-Skipping Transfer) Taxes, 

will be granted a six-month extension for filing the 706 and 

paying any estate tax due.  However, interest will accrue on the estate tax liability 

from the due date of the return, excluding extensions.  Normally, a six-month 

filing extension is automatically granted to estates filing this form, but extensions 

of time to pay are granted only for good cause. 

 

¶ For estates of those dying late in 2010 (after December 16, 2010, and before    

January 1, 2011), the due date of Form 706 is 15 months after the date of death.  

No late-filing or late-payment penalties will be due, but interest still will be 

charged on any estate tax paid after the original due date. 

 

¶ Special penalty relief is provided to many individuals, estates, and trusts that      

already filed a 2010 federal income tax return, or obtained an extension and plan 

to file by the October 17, 2011 extended due date.  Late-payment and negligence 

penalty relief applies to persons inheriting property from a decedent dying in 

2010, who then sell the property in 2010, but improperly report gain or loss    

because they did not know whether the estate made the carryover basis election. 

 

For more information about this article, please contact us at taxalerts@windes.com or any of our 

tax professionals at (562) 435-1191, (949) 271-2600, (310) 316-8130, or (213) 239-9745. 
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Use Tax:  What Happens If  
You Do Not Register?  

 
This article is reproduced with permission from Spidell Publishing, Inc. 

 

 
 

 

The California Board of Equalization (BOE) is no longer automatically      

registering businesses as "qualified purchasers."  Failure to register could 

mean a long lookback period for clients with significant out-of-state      

purchases. 

 

Recently, a taxpayer received a letter from BOE and the letter stated: 
 

¶ The business had not registered as a qualified purchaser and       

should have; 
 

¶ The BOE had information that the business had made purchases 

outside of California without paying sales or use tax; and 
 

¶ The taxpayer must register and provide eight years of use tax 

returns. 

 

After investigating the situation, it is discovered that, although there is not a specific focus or        

program to seek out unregistered qualified purchasers, the BOE does have programs where they 

obtain leads and contact the purchaser. The BOE is also sending letters about their in-state          

voluntary disclosure program, which is explained in further details below. 

 

Eight years not the norm 

 

In general, the BOE does not ask for eight years of returns unless there is evidence of a pattern of 

failing to register and/or report tax.  It seems that in the above case, the taxpayer owned substantial 

amounts of property and purchased building supplies out of state.   

 

Take-away 

 

The BOE has the power to go back more than three years.  If a taxpayer does not file returns, the 

statute of limitations is eight years.  If they have reason to believe that the amounts are substantial, 

there is a good chance that they will go back eight years. 

 

What to do  

 

If a taxpayer receives a letter from the BOE regarding a potential use tax liability, it is recommended 

that the taxpayer contact the local phone number on the letter (not the toll-free general Taxpayer 

Information Center number) to determine what information the BOE has.  Be ready to prepare use 

tax returns for the years requested.   

 

The BOE stated that they realize it is difficult to go back and review eight years of records, and they 

refer taxpayers to Publication 123, How to Identify California Use Tax Due: http://www.boe.ca.gov/

pdf/pub123.pdf. C
o

n
ta

c
t 
u

s
 a

t 
ta

x
a

le
rt

s
@

w
in

d
e
s
.c

o
m

 

http://www.boe.ca.gov/pdf/pub123.pdf
http://www.boe.ca.gov/pdf/pub123.pdf
mailto:taxalerts@windes.com


 

  5 

 

Use Tax: What Happens If You Do Not Register? (continued) 

 
 

 

In-state voluntary disclosure program 

 

The voluntary disclosure program allows individuals to report and pay use tax liability voluntarily.  

Once they file, they are subject to only a three-year statute of limitations.  The BOE may waive late 

filing and late payment penalties when the taxpayer meets the criteria of the voluntary compliance 

program. 

 

The BOE is generous in waiving penalties for taxpayers that register and pay the past three years' 

worth of use tax returns.  The problem is that penalty abatement is not automatic.  The taxpayers 

must file returns and pay the tax first.  When the BOE bills the penalties, the taxpayers may request 

abatement.  In many cases, the penalty is small so it is hard to justify spending time to have it abated.  
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Sources of use tax data used by the BOE  

 
In addition to the normal operations of their sales and use tax program, the BOE       

receives leads from: 

 

¶ Their Instate Services, where the BOE contacts businesses in certain service 

industries asking for possible use tax liabilities and supporting information.  

(Many of these businesses are now required to register under the Qualified 

Purchaser Program.); 
 

¶ Referrals from other states that may have audited the out of state seller; 
 

¶ Field audits conducted by the BOE on companies headquartered outside of 

California; 
 

¶ U.S. Customs, where the BOE receives data from U.S. Customs declarations 

for shipments from foreign countries into California; and 
 

¶ Agricultural Inspection Station program, where the BOE receives shipping 

documents from Agricultural Inspection Stations (submitted by truckers) 

from which leads are created.  BOE staff follows up with the recipients of the 

goods to again ascertain whether use tax liabilities exist. 

 

Who must register as a qualified purchaser?  

 

A qualified purchase is a business that meets all of the following tests: 

 

¶ It is not required to hold a seller's permit with the BOE; 
 

¶ It is not required to be registered or otherwise register with the BOE; 
 

¶ It is not a holder of a use tax direct payment permit; and 
 

¶ It receives at least $100,000 in gross receipts per year from business        

operations. 
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Use Tax: What Happens If You Do Not Register? (continued) 

 
 

 
For more information about this article, please contact us at taxalerts@windes.com or any of our 

tax professionals at (562) 435-1191, (949) 271-2600, (310) 316-8130, or (213) 239-9745. 

 

 
A Detailed Jobs Growth and Long -Term  

Deficit Reduction Proposal  
Was Sent to Congress  

 
 

On September 19, the President submitted to Congress his 80-page blueprint for jobs growth and 

long-term deficit reduction.  The plan combines short-term, mainly payroll-tax-oriented jobs stimulus 

provisions, overhauls to major entitlement programs, and a tax reform package featuring tax increas-

es for wealthier individuals along with some tax crackdowns for business and revisions to the U.S. 

international tax regimen.  Although the President's plan stands little chance of being adopted as-is, it 

thrusts the subject of tax reform squarely into the center of the upcoming election battle, and parts 

of the plan may well be adopted by the Joint Special Committee (JSC) and/or Congress.  
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