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New Financial Regulatory Reform Bill

In general, taxpayers must report gains and losses from regulated futures contracts
other "Section 1256 contracts” on an annual basis under the "dmarkarket" rule. All
Section 1256 contracts must be marked to market value at the end of the year. H
Section 1256 contract held by a taxpayer is treated as if it were sold for fair market valug

President Obama signed the major financial regulatgry
reform package on July 21, 2010, the "Restorig
American Financial Stability Act of 2010" (the Act].
There is one taxrelated provision included in the bill.
—l_—-——";—___./ 3 New exclusions from Section 1256 treatment:
‘ el The Act expands the list of contracts that are
S Gl excluded from the definition of Internal Revenus
12 Code ("Code") Section 1256 contracts and, thus, are
exempt from markto-market tax treatment.

and

ach
on

the last business day of the year. If a taxpayer holds Section 1256 contracts at the beggning

of the year, any gain or loss later realized on the contracts must be adjusted to reflect

any

gain or loss realized in an earlier year. Any capital gain or loss on a Section 1256 fufures

contract that is marko-market is treated as though 40% of the gain or loss is stern
capital gain or loss, and as though 60% of the gain or loss i¥dongcapital gain or loss.

The Section 1256 contract includes: regulafatlires contracts, foreigicurrency contracts,
norrequity options, dealeequity options, and dealesecuritiesfutures contracts. Under
the new law, for tax years beginning after July 21, 2010, all of the following are exempt
the definition of a Section 1256 contract: any interest rate swap; currency swap, basis s
interest rate cap, interest rate floor, commodity swap, equity swap, equity index swap, cf
default swap, or similar agreement.

rom
wap,
bdit

For more information about this new financial regulatory reform bill, please contact uq at

taxalerts@windes.comor any of our tax professionals at (562) 43391.
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Time to Think About Tax Planning for
2010 and Beyond

Various Bush administration tax cuts will expire on December 31, 2010. If Congress tdkes

no action before the end of this year, there will be an increase in tax rates onténgy
capital gains, qualified dividends, and other income. The maximum federal income ta
will increase from 35% to 39.6%. The lelegm capital gains tax in 2011 will increase to

rate
7!

top rate of 20% from the current 15%. Qualified dividends will be taxed at regular incdme

tax rates that can be as high as 39.6% versus the current 15% tax rate. In addition, g

new

Medicare tax has been approved as part of the new health care reform. Beginning i tax

year 2013, certain higincome employees will have to pay an additional 0.9% Medicare

tax

on income while higlincome investors will have to pay a 3.8% Medicare tax on rjet

investment income, which includes any capital gains recognized during the year. Fhe

high

income employees or investors are people who earn more than $125,000 and are maryied

or filing as singles, $200,000 who are married but filing separately, or $250,000 wha
married and filing jointly.

These increases in tax rates will have a significant impact on investors' net returng

are

on

investments. Chart A assumes an investment portfolio expected to produce an annual Jpre

tax return of 8%. Based on the current effective preferred tax rate for qualified divide
income and longerm capital gains (assuming 15% for federal and 10% for California),
rate of return will be 6% after tax. However, after the Bush tax cut expires, the dividg
income tax rate will increase to 39.6% and the ldegn capital gain tax rate will increase to
20%. Assume all the return on the same investment portfolio is dividend income and t4
at 39.6% (federal tax rate) and 10% (California tax return), the #édberate of return will
drop to only 4.032% after 2010. The difference in rate of return per year will result ir
significant amount of loss in investments over the years. With such an impact, investors

want to review their investment portfolios and strategies to preserve their returns dn

investments.

Chart A: How Rates Affect Investments

Pre-Tax Rate of Return

Tax Cuts During the Bush
Administration

Tax Cuts with Expected Rate
After 2010

“ After-Tax Returns
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Fixed Income:

many investors. However, the current market conditions may limit the appeal of t
exempt municipal bonds, at least in the short term. In addition, credit concerns are ano
important factor to consider in investing in the state municipal bonds. Investors ifdmgh
states, such as California and New York, often buydagmpt municipal bonds from their
state of residence in order to avoid both federal and state income taxes. However, dué
the budget deficits in these states, the investors may bear higher risk by holding

With expected higher income tax rates, tdvee investing will become more attractive to*_)‘<
er

to
the

municipal bonds issued by these states. Take California as an example; it is currently the
largest issuer of such tesupported debt and is also facing a $20 billion budget gfp.

California now has the lowest rating among all 50 states.

In this era of increasing taxes, having a-¢amscious investment portfolio and making
transactions at the right time is more critical than ever. Investors, for example, will wan|
ensure that any gains on their investments qualify for-temgn capital gain tax treatment.
This means that they must hold the security for more than a year. Otherwise, the gains

to

will

be taxed at the ordinary income tax rate up to 39.6% after 2010. At the same tirpe,

investors may also want to consider maximizing the use of losses to offset gains and
minimize taxes. Many investors now are still sitting with large unrealized losses as a
of the 2008 financial market collapse. Some had sold securities at a loss, while othern
still holding securities that have not yet rebounded. A thorough analysis of realized
unrealized gains and losses can be a good starting point to create a moedfitaent

investment portfolio. As an alternative, investors may also want to explore ways

thus

sult
5 are
and

to

minimize taxes by using strategies that will help ensure appropriate asset allocation and tax

loss harvesting (see Charts B and C for tax rate changes).

Chart B: Tax Rate Changes

2010 2011 2013
Ordinary Income 35% 39.6% 39.6%
Quialified Dividend 15% 39.6% 39.6%
Long-term Capital Gain 15% 20% 20%
Medicare Tax on Wages 0 Employee 1.45% 1.45% 1.45%
Medicare Tax on Wages - Employer 1.45% 1.45% 1.45%
Medicare Tax on Wages (above threshold) - Employee 0.9%
Social Security Tax on Wages (up to $106,800 2010) 6.2% 6.2% 6.2%
Medicare Tax on Investment Income (above threshold) 3.8%
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Tax Planning for 2010 and Beyond Contin

Chart C: Capital Gains Tax Rate

35 7

30 A

Rate

15 A

10 A

1942-1951
1952-1954
1955-1969
1970
1971
1972-1978
1979-1980
1981
1982-1986
1987
1988-1989
1990-1996
1997-2002
2003-2010
2011

Take Advantage of Your Retirement Plans:

Rising taxes is another good reason for investors to reconsider what kinds of assets

should put into their qualified retirement plans. In certain situations, investors may war] to

consider shifting equity investments to their taxable accounts, while putting inc
investments, such as taxable bonds and divigeoducing securities, into retirement
accounts where they can grow tdree until withdrawn. For taxpayers with traditional

individual retirement accounts (IRAs), now may also be a good time for them to consﬂer

converting at least some of their traditional IRA holdings to a Roth IRA. The inco
limitation on conversions is currently removed for tax years 2010. Therefore, it is availa
to everyone regardless of income bracket.

Roth IRAs also have some lotgym tax advantages over traditional IRAs. Both types
IRAs allow investments to grow telxee. However, when it is time to make distributiong

e d

hey

me

e
ble

f

=4

from the accounts, the money taken from traditional IRAs, which are generally funded yith

pre-tax dollars, will be subject to tax as regular income. Conversely, money withdraw
from the Roth IRA, which is funded with aftéax dollars, generally are exempt from both
income tax and minimum distribution requirements. This difference can make signifi
larger tax savings over the life of a retirement account.

als

Cant



mailto:taxalerts@windes.com

(%2]
u
Q

]

X

©
+—
+—J

@©

n

>

.

(@)

@©
+—

c

(@)

@)

A Roth IRA conversion, however, will create current year tax liabilities for the taxpay
All investments moved from a traditional IRA to a Roth IRA will be taxed as ordir
income. This can translate into a large tax bill. With income tax rates schedule
continuously increase, the timing may not get any better for people who expect to live

enough to offset the initial tax bill.

Plan for Alternative Minimum Tax (AMT) for 2010:

The 2010 AMT exemption amounts are scheduled to decrease te20@L. Due to the

PrS.
ary
l to
ong

significant reduction in the AMT exemption, there will be millions more taxpayers subjegt to

AMT on their 2010 tax returns.

2009 2010

AMT Phaset Completely AMT -ouPhase Completely

Exemption  Begins Rbased Exemption Begins -oBhas
Filing Status
Single or head of household $ 46,700 $ 112,560 $ 299,300 $ 33,750112,%00- $ 247,500
Married filing jointly and

surviving spouses $ 70,950 $-159,@33,800 $ 45,008 150,000 $ 330,000

Married filing separately $ 35,475 $ #5,206,900 $ 22,508 75,000 $ 165,000

For more information about tax planning for 2010 and beyond, please contact U
taxalerts@windes.coror any of our tax professionals at (562) 43391.

Ready for Additional Foreign Asset
Disclosure and Other Requirements
Under 2010 HIRE Act?

The IRS has significantly increased its efforts against offshore tax evasion by working
various foreign financial institutions to obtain information on foreign bank accounts ow

S at

with
hed

by US persons. For example, Swiss lawmakers have ratified a disclosure agreement with the

US. Swiss bank UBS will soon give the IRS the names of over 4,000 account holders.
are suspected of stashing money offshore and evading US income taxes. This will
more UBS depositors who did not report their foreign bank accounts in the US

voluntarily turn themselves in to avoid criminal prosecution for tax evasion.

They
cause
[0
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On March 18, 2010, President Obama signed the Hiring Incentives to Restore Employment
Act ("HIRE Act"). The HIRE Act provides tax breaks for businesses hiring new emplqyees
through a payroll tax holiday.To pay for these tax breaks, the HIRE Act contains sevqral
provisions that have faraching implications for foreign financial institutions that may hpve
US clients and also expands reporting requirements for US taxpayers who own fofeign
assets. All these provisions are included in the Foreign Account Tax Compliance Act of

2009 ("FATCA") with some modifications. The FATCA provisions mainly affect three arpas:

1. Increased reporting for US individuals with foreign assets;
2. Substantive changes in US federal income tax law; and

3. Disclosure and compliance issues for foreign financial institutions.

Foreign Asset Disclosure:

Beginning with the 2011 tax year (for tax year beginning after March 15, 2010} the
enactment date of the HIRE Act), in addition to the existing foreign bank account repofting
(FBAR) requirements, US individuals who hold any interest gpexified foreign financid
assetduring the tax year must attach to their individual income tax returns for the ygar

certain information with respect to each asset if the aggregate value of all assets ekceed

$50,000. Thespecified foreign financial assatludes:

1 depository, custodial accounts, or other financial account maintained at a foreign|
financial institution; or
1 to the extent not held in an account at a financial institution,

a) any foreigrAssued stock or securities
b) any interest in a foreign investment fund or derivatives with a foreign
counterparty; or

C) any interestin a foreign entity.

The information required to be disclosed must include the maximum value of the gsset
during the tax year. For financial accounts, the taxpayer must disclose the name and afldress
of the financial institution and the account number. For stock or security, the taxpayer must
disclose the name and address of the issuer and any other information necessary to igentify
the class or issue of stock. In the case of any other instrument, contract, or interestthe
taxpayer must provide any information necessary to identify the instrument, contracy or

interest, along with the names and addresses of all issuers and counterparties.

S
S
Q
7
@
S
=
=

Individuals who fail to make the required disclosures are subject to a penapd0gd00 for
the tax year, which may increase $50,000 if the failure continues for more than 90 days
after notification by the IRS. In addition, a 40% accuralated penalty (double the
otherwise applicable penalty) will be imposed for the underpayment of tax thaf is
attributable to an undisclosed foreign financial asset. If a taxpayer fails to disclose amounts
held in a foreign financial account and there is an underpayment of tax related to the ingome
earned in the undisclosed foreign account (i.e. interest, dividends, or other income)] the
taxpayer will be subject to the 40% penalty starting with tax year 2011.

Contact us at taxalerts
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SixYear Statute of Limitation:

The statute of limitations for assessment of tax is extended from three years to six yeIrs if

there is an omission of gross income in excess of $5,000 attributable to a foreign fin
asset with respect to which information reporting is required under the new tax law. 7
new sixyear statute of limitations applies not only to returns filed after March 18, 2010
which the taxpayer fails to report income in excess of $5,000 attributable to foreign fina

ncial
'he
on
hcial

still open on that date. For example, a 2006 tax return filed in 2007 on which the taxp
failed to report more than $5,000 of income attributable to a foreign financial asset wi

subject to the new six year statute of limitations, instead.

assets, but also to returns filed on or before that date for which the statute of IimitationF is

Withholding on Payments to Foreign Financial Institutions:

For payments made after December 31, 2012, the HIRE Act requwitsholding agentso

withhold 30% tax orwithholdable paymentBom sources within the US made to a foreigh

financial institution or notfinancial foreign entity, unless specific reporting requirements
met. Withholding agent means any person in whatever capacity having control, re
custody, disposal, or payment of any withholdable payment. Withholdable payments a
payments of interest, dividends, rents, salaries, wages, or other fixed or determinable g

periodic gains or income from sources within the US.

No 30% tax withholding is required if there is an agreement in effect between the for
financial institution and the IRS. The foreign financial institution must agree to:

a) obtain information regarding account holders that is necessary to determine
which accounts are US accounts;

b) comply with verification and due diligence procedures the IRS requires with
regard to identification of US accounts;

c) annually report certain information on any US account;

d) deduct and withhold a 30% tax with respect to certain recalcitrant account
holders;

e) comply with any requests by the IRS for additional information regarding any
US accounts maintained at the institution; and

f) attempt to obtain a waiver in any case where any foreign law would prevent
the reporting of information required by this provision with respect to any

US account.

A foreign financial institution that is a party to such agreement with the IRS must report
following information regarding each US account maintained by the institution:

a) the name, address, and taxpayer identification number of each US person ac
holder,;

yer
be

are
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b) the name, address, and taxpayer identification number of each substantial US
owner (i.e. generally more than 10% owner) of any account holder that is a
USowned foreign entity;

c) the account number;

d) the account balance as of the time prescribed by the IRS; and

e) the gross receipts and gross withdrawals from the account in the manner
prescribed by the IRS.

For more information about foreign disclosure requirements, please contact us
taxalerts@windes.coror any of our tax professionals at (562) 43391.

California New Jobs Credit
Still Available

As of June 12, the California Franchise Tax Board (FTB) has reported that they

at

lave

allocated only about $26.4 million in new jobs credits. The maximum amount to be alloyved

is $400 million, so it is possible the credit will be available for employees hired in 2010.

As of: Total returns filed: Total New Jobs Credit generated:

6/12/2010 3,385 $26,400,372

Under the law, the FTB will grant the credit through the end of the quarter in which t
funds are expected to run out (at the $400 million cap). The FTB is tracking the amou
credit generated as returns are filed to determine when to establish theotfutlate and is
providing periodic notices on its web site of the cumulative amount of the credit. T

e
of

ne

cut-off date will be posted as soon as it is determined. To view the current status of fhe

credit, go to www.ftb.ca.gv/businesses/New_Jobx_ Credit.shtml. If the credit is still
available for 2010, it will be based on 2009 employment versus 2010 employment,
employers with fewer than 20 employees on December 31, 2009 will qualify to compute
credit.

The California's New Jobs Credit provides a credit of up to $3,000 for each net increas
qualified fultime employees hired during the taxable year. A small business is one that
20 or fewer employees on the last day of the previous taxable year. A qualifigdiell
employee is:

and
Ithe

b in
had
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1 one who was paid wages, subject to withholding under the California Unemploynjent

Insurance Code, for services of not less than an average of 35 hours per week; ¢
1 a salaried employee who was paid compensation during the taxable year-tonéull

employment.
None of these employees is qualified for purposes of the credit:

T an employee certified as a qualified employee in an economic development
area (Enterprise Zone, Manufacturing Enhancement Area, Targeted Tax Area,
or LAMBRA); or

T an employee whose wages are included in calculating any other credit.

The net increase in qualified ftilne employees is

determined based on an annual tithe equivalent

the following:

1 in the case of a fulime employee who is paid
hourly, it is the total number of hours worked
for the taxpayer (not to exceed 2,000 hours per
employee) divided by 2,000; or

1 inthe case of a salaried ftilne employee, it is
the total number of weeks worked for the tax

payer divided by 52.

To determine whether an employer has a net increase in qualifiedirhdl employees,
subtract:

T the total number of qualified fulilme employees employed in the preceding taxablé

basis. "Annual fualime equivalent” means either of

=

year by the taxpayer, and by any trade or business acquired by the taxpayer durihg

the current taxable year; from

T the total number of fullime employees employed in the current taxable year by the

taxpayer, and by any trade or business acquired during the current taxable year.

The credit is not subject to the 50% limitation for business credits. Also the credit does
reduce any other deduction for qualified wages. The credit is available for taxable

beginning on or after January 1, 2009.

For more information about the California New Jobs Credit, please contact us
taxalerts@windes.comor any of our tax professionals at (562) 43391.

This article is reproduced with permission from Spidell Publis
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